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THIS OUTLINE IS MEANT TO ASSIST IN A GENERAL UNDERSTANDING OF THE 

CURRENT LAW RELATING TO “SINGLE-ENTITY” ISSUES.  IT IS NOT TO BE 
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PARTICULAR QUESTIONS SHOULD SEEK ADVICE OF COUNSEL. 
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In this era of mergers and acquisitions, the question is increasingly frequently asked 
whether a non-federally-involved subsidiary corporation is obligated to comply with OFCCP’s 
three regulatory programs if the acquiring parent corporation is a covered federal contractor or 
covered federal subcontractor (i.e., is “federally-involved”).  Conversely, the question is also 
asked whether a non-federally-involved parent corporation must comply with OFCCP’s three 
regulatory programs if it acquires a subsidiary which has entered into federal contracts or federal 
subcontracts.  Occasionally, the question also arises whether a non-federally-involved subsidiary 
must comply with OFCCP’s three regulatory programs if it is owned by a non-federally-involved 
parent corporation which in turn owns a second subsidiary which is a covered federal contractor 
or covered federal subcontractor. 

This is often a difficult and complex area of employment law raising the question 
whether it may be said that the two entities of concern are “sufficiently closely related” to 
reasonably conclude that they operate as a “single entity” or “single enterprise,” as a matter of 
law.  Extensive and complex legal analyses are often required.  To assist with the “single-entity 
analysis,” we provide the following discussion of legal case decisions and three attached 
documents: 

(1) “Sanitized” letter from (then) OFCCP Official John C. Fox identifying the 
analytical framework for decision; 

 (2) Case Decision:  In Re Ernst Theodore Arndt (09/21/72); and, 

(3) (Unofficial) OFCCP “27 Point Questionnaire.” 

I. 

The OFCCP analyzes the following five factors to determine whether the Executive 
Order covers an employer with is not federally-involved by virtue of a federal contract held by a 
related entity: 

THE OFCCP’S FIVE-FACTOR TEST. 

(1) Common Ownership 

(2) Common Directors and/or Officers 

(3) De facto Exercise of Control 

(4) Unity of Personnel Policies Emanating from a Common Source 

(5) Dependency of Operations 

Ernst-Theodore Arndt, 52 Comp. Gen. 145 (September 21, 1972).  No single factor controls the 
single-entity analysis.  Rather, one should evaluate all five factors collectively when applying the 
test.1

                                                 
1   See Swallows v. Barnes & Noble Book Stores, 128 F.3d 990, 994 (6th Cir. 1997) (applying similar four-factor test 
in case under ADEA and ADA; explaining “[n]one of these factors is conclusive, and all four need not be met in 
every case”). 
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Unfortunately, no recently reported cases discuss how one should interpret or apply the 
single entity test for purposes of determining coverage of the Executive Order.  As we explain 
below, however, cases applying a similar four-factor test under Title VII and other statutes 
provide guidance regarding the OFCCP test. 

II. 

When determining whether two distinct legal entities should be treated as a single-
employer pursuant to various employment laws, federal courts typically analyze the following 
four factors:  (1) interrelation of operations; (2) common management, common directors and 
boards; (3) centralized control of labor relations and personnel; and (4) common ownership and 
financial control.

RELATIONSHIP BETWEEN THE OFCCP’S FIVE-FACTOR TEST AND THE 
FOUR FACTOR TEST FEDERAL COURTS TRADITIONALLY APPLY. 

2

The OFCCP’s five-factor test does not differ substantively from the four-factor test the 
courts apply.  As the table below illustrates, each of the OFCCP’s five factors pertains to a 
component of the four-factor test: 

 

 
OFCCP Factor: 

Common Ownership (#1) 

Corresponding 
Federal Court Factor: 

→ Common Ownership (#4) 

Common Directors/Officers (#2) → Common Management (#2) 

De facto Exercise of Control (#3) → Centralized control of labor relations and 
personnel (#3); Financial Control (#4) 

Unity of Personnel Policies 

Emanating from a Common Source (#4) 

→ See centralized control of labor relations and 
personnel (#3) above 

Dependency of Operations (#5) → Interrelation of Operations (#1) 

 
Also, the U.S. Department of Labor (“DOL”) has admitted that the five-factor test does 

not differ substantively from the four-factor test.  In its Analysis and Comments as to the same 
five-factor test under WARN regulations, the DOL stated that the five-factor test “is intended 
only to summarize existing law that has developed under state corporations laws and such 
statutes as the NLRA, the Fair Labor Standards Act (FLSA) and the Employment Retirement 
Income Security Act (ERISA).” 50 Fed.Reg. 16,045 (April 20, 1989).  Because the two tests are 
in essence the same, cases interpreting the four-factor test provide valuable information 
regarding how employers should analyze the facts in connection with OFCCP’s five-factor test. 

                                                 
2   See, e.g., Swallows v. Barnes & Noble Book Stores, 128 F.3d 990, 993-994 (6th Cir. 1997) (claims under ADEA 
and ADA); Murray v. Miner, 74 F.3d 402, 404 92d Cir. 1996) (involving claim of breach of employment contract); 
Local 952 v. American Delivery Serv. Co., 50 F.3d 770, 775 (9th Cir. 1995) (alleged violation of WARN Act); 
Frank v. U.S. West, Inc., 3 F.3d 1357, 1362 (10th Cir. 1993) (claims under Title VII and ADEA). 
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III. 

Based upon our analysis of federal cases, employers may implement the following 
strategies to avoid liability under the single-entity theory.  We have organized this discussion by 
the steps employers can take to avoid liability (i.e., as opposed to a separate discussion of each 
factor) because most of these steps apply to more than one factor under the OFCCP test and the 
four-factor test (making a factor-by-factor discussion redundant). 

STRATEGIES TO AVOID COVERAGE UNDER THE SINGLE-ENTITY TEST. 

A. OBSERVE CORPORATE FORMALITIES. 

Employers which wish to avoid liability under the single-entity test should carefully 
observe corporate formalities. Courts place great emphasis on the observance of corporate 
formalities because state laws normally provide that shareholders are not liable for the debts of 
their corporation so long as the corporation observes corporate formalities.3  Many single entity 
cases turn on whether the subsidiary corporation observed corporate formalities.4  Some cases  
hold:  “[i]f neither of the entities is a sham” then the factors relating to common ownership and 
financial control are “not met.”5

In determining whether an employer has properly observed corporate formalities, one 
should evaluate factors including:  (1) whether shareholders and directors observe proper 
procedures when taking action in relation to the corporation (e.g., act pursuant to a formal 
meeting or unanimous written consent); (2) whether the corporation maintains adequate capital 
to pay its obligations and pays its own bills; (3) whether the corporation maintains functioning 
officers and directors; (4) whether the corporation commingles funds with another entity; and, 
(5) whether the corporation maintains its own separate records.

 

6

Even if an employer is comfortable that it has observed all required corporate formalities, 
the employer should be careful to document the observance of formalities (e.g., through a 

  Every employer should consult 
with a corporate law attorney to make sure it is observing all necessary corporate formalities. 

                                                 
3   See, e.g., Frank v. U.S.  West, Inc., 3 F.3d 1357, 1363 (10th Cir. 1993) (state corporate law’s “doctrine of limited 
liability creates a strong presumption that a parent is not the employer of its subsidiary’s employees, and the courts 
have found otherwise only in extraordinary circumstances”). 
4   Compare, Local 952 v. American Delivery Serv. Co., 50 F.3d 770, 776 (9th Cir. 1995) (court refused to dismiss 
parent corporation where evidence demonstrated that subsidiary “did not adhere to corporate formalities [and] did 
not act independently through its Board of Directors”), with, York v. Tennessee Crushed Stone Assoc., 684 F.2d 360, 362-
63 (6th Cir. 1982) (court refused to treat separate corporations as single employer; emphasizing corporations were 
separate legal entities with separate boards and corporation at issue was not a “sham”), and, Hassell v. Harmon Foods, 
Inc., 454 F.2d 199, 200 (6th Cir. 1972) (employee of subsidiary could not hold parent corporation liable where the 
“relationship between the parent corporation and the subsidiary [was] ‘a normal one, and . . . the subsidiary 
corporation could in no way be called a ‘sham”’). 
5   See, e.g., Swallows v. Barnes Noble Book Stores, Inc., 128 F.3d 990, 995 (6th Cir. 1997). 
6   See, e.g., Wholesale & Retail Food Distribution Local 63 v. Santa Fe Terminal Servs., Inc., 826 F. Supp. 326, 335 (C.D. 
Cal. 1993) (even though the parent and subsidiary shared three common directors, court held that the single 
employer test was not satisfied because the company was adequately capitalized, had functioning officers and directors, 
observed corporate formalities, and there was no evidence that the two entities commingled funds or that one entity 
siphoned funds from the other); Trustees of Pension, Welfare & Vacation Fringe Benefit Funds of IBEW Local 701 v. 
Favia Elec. Co., Inc., 995 F.2d 785, 788 (7th Cir. 1993) (two family businesses were not a single entity where they 
“maintained separate records and bank accounts” and wife “was not simply a figurehead” in her role as president of 
one of the companies). 
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corporate minute book).  Employers will find it difficult to prove observance of corporate 
formalities unless they can present adequate documentation. 

One recent case involving the Executive Order warrants special discussion.  In Board of 
Governors v. United States Dept. of Labor, 917 F.2d 812 (4th Cir. 1990), cert. denied, 500 U.S. 
916 (1991), the United States Court of Appeals for the Fourth Circuit held that the Executive 
Order covered all campuses of the University of North Carolina, even though only some 
campuses of the university were involved in federal contracts.  The court held that all campuses 
of the university constituted a single entity because a single Board of Governors retained 
“ultimate control” – as a matter of law – over the power to contract.7

Corporate employers may distinguish Board of Governors on the following ground:  
under state corporate law, a parent corporation (i.e., the shareholder) lacks power to control 
directly its subsidiary.  State corporate law requires parent and subsidiary corporations to have 
separate boards and each board must enjoy ultimate and exclusive control over its corporation.  
In Board of Governors, by contrast, state law created a single Board of Governors as “a body 
politic and corporate” for all of the campuses and vested the Board of Governors with power to 
control directly every campuses’ contracting activities.  Id. at 816.  In essence, the different 
campuses of the university resembled different locations or divisions of a single corporate entity.  
If parent and subsidiary corporations carefully observe corporate formalities, courts should 
recognize their separate legal identity and Board of Governors should not apply. 

  This was true even though 
the University’s Board of Governors delegated day-to-day powers to contract to the individual 
campuses.  Id. at 816-18.   

B. MAINTAIN DECENTRALIZED PERSONNEL DECISION MAKING. 

Parent corporations can reduce their risk of liability under the single entity test by 
allowing subsidiaries to make their own personnel decisions.  Courts have held that “control over 
labor relations is a central concern” and that the most critical question to the single entity 
analysis is:  “what entity made the final decisions regarding employment matters related to the 
person claiming discrimination?”8

To reduce the risk of liability, parent corporations should refrain (as much as possible) 
from making personnel decisions for subsidiary corporations.  Because OFCCP audits typically 
focus on hiring, parent corporations should exercise extreme care to avoid involvement in hiring.  
We suggest corporations prepare written policies which define the parent corporation’s 
involvement (and lack thereof) in subsidiary employment decisions because such written policies:  
(1) tend to ensure that employees of the parent corporation operate within the proper corporate 
boundaries; and, (2) can serve as persuasive proof that a subsidiary makes personnel decisions 

 

                                                 
7   The court did not apply or even mention the OFCCP’s five-factor test or the four-factor test normally applied by 
federal courts. 
8   Trevino v. Celanese Corp., 701 F.2d 397, 404 (5th Cir. 1983), reh’g denied, 707 F.2d 515 (5th Cir. 1983); 
Swalllows, 128 F.3d at 994-95 (quoting Trevino); Murray v. Miner, 74 F.3d 402, 405 (2d Cir. 1996) (the policy 
underlying the single entity test is “most implicated where one entity actually had control over the labor relations of the 
other entity, and, thus, bears direct responsibility for the alleged wrong”); Frank v. U.S. West, Inc., 3 F.3d 1357, 1363 
(10th Cir. 1993) (quoting Trevino); Rogers v. Sugar Tree Prods., Inc., 7 F.3d 577, 582 (7th Cir. 1993) (“in light of the 
ADEA’s goal of remedying and eliminating age discrimination in the workplace, ‘control over the elements of labor 
relations is a central concern”’). 
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autonomously. 

C. ADOPT SEPARATE PERSONNEL POLICIES. 

Parent corporations should pause before imposing uniform personnel policies upon their 
subsidiary corporations.  Courts are less likely to find that a parent and subsidiary constitute a 
single entity where the subsidiary drafts its own separate personnel policies.9

D. AVOID UNNCESSARY OVERLAP AMONG CORPORATE OFFICERS 
AND DIRECTORS. 

  Because OFCCP 
audits typically focus on hiring, subsidiaries particularly should be sure to formulate distinct 
written policies defining their own hiring policies and procedures. 

Officers and/or directors of one corporation commonly hold officer/director positions 
with related corporations.  The more officers and/or directors one corporation shares with 
another, the more likely a court will find both corporations constitute a single entity.  As to 
officers/directors who actively participate in managing the corporation, the corporations 
probably cannot avoid this overlap.  Quite often, however, employers unnecessarily allow 
inactive officers/directors to maintain overlapping positions with related corporations.  Many 
employers easily can reduce their risk of single entity liability by eliminating the unnecessary 
overlap among inactive officers/directors. 

J.C.F. 

Attachments: 

Letter from John C. Fox, then Executive Assistant to the Director of OFCCP, setting forth 
OFCCP’s “Single-Entity” Policy (1981) 

In Re Ernst Theodore Arndt (09/21/1972) 

The 27-Point Questionnaire 

 

 

                                                 
9   Compare, Mas Marques v. Digital Equipment Corp., 637 F.2d 24, 26 (1st Cir. 1980) (parent and subsidiary did 
not constitute a single entity where parent did not draft personnel policies), with, Quintantilla v. K-Bin, Inc., 8 
F. Supp. 2d 928 (S.D. Tex. 1998) (finding parent and subsidiary constituted single entity where subsidiary utilized 
parent’s “personnel policies and applie[d] them to its employees”). 
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THE 27 POINT QUESTIONNAIRE 

NOTE:  The following 27 questions were taken verbatim from an unofficial OFCCP 
document.  Answers to the 27 questions are useful to help contractors determine whether the 
relationship of two corporate entities (perhaps a parent and a subsidiary) are sufficiently closely 
related that it is fair to say that they operate as a “single entity,” each sharing the responsibilities 
and rights of the other. 

The 27 questions are: 

1. What percentage of the stock of the subsidiary or affiliate is owned by the parent 
corporation? 

2. How many directors are on the Board of parent corporation? 

3. How many directors are on the Board of both the parent and the subsidiary corporations? 

4. How many individuals are officers of both the parent and the subsidiary corporations? 

5. How many individuals are employees of both the parent and the subsidiary corporations? 

6. What positions do the individuals in No. 5 hold in each corporation? 

7. Does the parent corporation pay the wages of any of the subsidiary’s employees? 

8. Does the parent corporation pay any other expenses of the subsidiary? 

If yes, please list which expenses are paid. 

9. In advertisements, is the subsidiary referred to as a part of the parent corporation? 

10. In financial statements of either corporation, is the subsidiary described as a department 
or division of the parent corporation? 

11. Does the same in house legal staff serve both the parent and subsidiary corporation? 

12. Are any services provided by the parent corporation for the subsidiary corporation or vice 
versa? 

If yes, what service? 

 
© 2011 Fox, Wang & Morgan P.C.

http://www.foxwangmorgan.com/�


 

 21 

13. Are the books and/or financial records of the parent and subsidiary kept separately? 

14. Does the parent corporation control the hiring practices and procedures of the subsidiary?  
For example: 

(a) Does the parent corporation set hiring standards for the subsidiary? 

(b) Does the parent corporation set any hiring rules for the subsidiary? 

(c) Does the parent corporation set equal employment opportunity policy for the 
subsidiary? 

15. Does the parent review and/or control the labor practices of the subsidiary?  For example: 

(a) Does the parent negotiate and/or take part in the negotiation of collective 
bargaining agreements of the subsidiary? 

(b) Does the parent sign the collective bargaining agreements of the subsidiary? 

16. Is there ever an exchange of personnel between parent and subsidiary? 

If yes, does the individual who transfers retain the same seniority date used at the 
transferor corporation for purposes of benefits, promotions, layoffs and/or recall? 

17. Does the parent recruit personnel for the subsidiary or vice versa? 

18. Does the parent hire the subsidiary’s top management officials or vice versa? 

19. Are minority employees of the subsidiary listed on the EEO 1 reports of the parent? 

20. Has there ever been an infusion of capital from the parent to the subsidiary or vice versa? 

If yes, list dates and amounts. 

21. What percentage of the subsidiary’s business is with the parent? 

22. What percentage of the parent’s business is with the subsidiary? 

23. Does either the parent or the subsidiary use any of the property of the other? 

24. Is the product or service of either the parent or the subsidiary essential to the conduct or 
operation of the other’s business? 

If yes, list the product(s) or service(s). 

25. Does either the parent or the subsidiary provide any marketing service for the other? 

26. Would either the parent or the subsidiary be unable to function if the other ceased to exist? 
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27. If the answer to questions 7, 8, 9, 10, 11, 12, 13, 14, 15, 17, 18, 19, 23, 24, 25 or 26 was 
negative, state separately for each such negative answer whether the answer would have 
been affirmative if the question was asked for the last five (5) year period. 
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